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Presentation Overview 

 Introduction   
 Disability Accommodation Review 
 Religious Accommodation Review 
 Skills Practice: Conflict Scenarios 
 Closing Thoughts 
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Accommodation Laws 

 Disability 
 Americans with Disabilities Act (ADA) 
 Washington Law Against Discrimination, RCW 49.60 

(broader) 
 Religion 

 Title VII 
 WLAD 
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DISABILITY 
ACCOMMODATION 101 
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Disability 101:  
Definition of “Disability” 

(1) impairment that substantially 
limits one or more major life activities;  
(2) record of such impairment; or 
(3) “regarded as” having such an 
impairment. 
Excludes: Transvestism, 
transsexualism, pedophilia, 
exhibitionism, voyeurism, gender 
identity disorders not resulting from 
physical impairments, sexual behavior 
disorders, gambling, kleptomania, 
pyromania, current illegal drug use, 
homosexuality/bisexuality 

 

“Presence of a sensory, mental, or 
physical impairment that:  
(1)  is medically cognizable; or  
(2)  exists as a record or history; or  
(3)  is perceived to exist whether it 

exists in fact 
*includes temporary 
**no express exclusions 
 
Examples: Methadone prescription; 
open wound; “Japanese Cherry 
Blossom” scent allergy?  
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Disability 101:  
What Is a “Reasonable Accommodation”?  

 Examples of “reasonable accommodation” may 
include, but not limited to: 
• Making physical facilities accessible 
• Job restructuring 
• Part-time or modified work schedules 
• Leave 
• Reassignment to vacant position 
• Acquiring/modifying equipment or devices 
• Modifications to examinations, training materials, or 

“policies” 
• Providing qualified readers or interpreters 
• “Other similar accommodations”  
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Disability 101:  
What Is Not a “Reasonable Accommodation”? 

 Employers generally need not:  
• Eliminate or reassign essential functions of job 
• Create a new position 
• Bump another employee 
• Provide a “personal item” (prosthetic limb, wheelchair, 

eyeglasses) 
• Change supervisors 
• Tolerate wholly unpredictable attendance 
• Tolerate misconduct?   

• EEOC v. Walgreens (N.D. Cal. 2014) ($180k bag of chips). 
• “Temper tantrums” vs. threatening co-workers 
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Disability 101:  
“Essential Functions”  

 ADA Regulations:  
 “Essential functions” means the “fundamental 

job duties” of the employment position the 
disabled has or desires. 
Not “marginal functions” of job 

 Potential Examples: 
 Regular, predictable attendance? 
 Ability to work overtime?  
 “Working well with others”? 
 Ability to not violate anti-discrimination policies? 
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Disability 101:  
What Is “Undue Hardship”?  

 Employer never has to provide accommodation 
that would pose “undue hardship”  

 “Undue hardship” = high employer burden 
 Action requiring “significant difficulty or expense” 
 Not limited to “financial” burden, but also 

accommodations that are unduly extensive, 
substantial, or disruptive; or 

 “Fundamentally alter the nature of the operation of 
the business.”  

 Generally must show actual impact.  
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Disability 101:  
What Is “Undue Hardship”?  

 Attiogbe-Tay v. SE Rolling Hills LLC (D. Minn. 2013).  No jury could find that 
assisted living facility nurse’s request for additional six weeks of leave beyond 
12-week FMLA leave (knee condition preventing nurse from lifting) would not 
be an “undue hardship” to employer.  Employee was only night LPN; other 
nurses paid overtime and hired temporary staff at an additional cost of $8,000 
during employee’s FMLA leave; such arrangements also led to “uneven care” to 
residents and “fatigue” to other nurses.  

 Hendry v. GTE N., Inc. (N.D. Ind. 1995).  Employer not required to provide 
employee with itinerant leave were service clerk position was “linchpin for 
smooth operation” of the department and essentially a “one-person operation”; 
duties needed to be performed daily; and work was not “interchangeable” so 
that other employees could fill in without undue disruption.  

 Ray v. Kroger Co. (S.D. Ga. 2003), aff’d.  Grocery clerk with Tourette Syndrome 
causing uncontrollable vocal outbursts on daily basis was not qualified for 
grocery clerk position where clerk could not interact with customers or co-
workers without offending them.  Clerk repeatedly blurted profanity, vulgar 
language, and racial slurs, resulting in repeated customer and vendor 
complaints, even after clerk was transferred to night shift.  No position did not 
have some level of interpersonal interaction.  
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Disability 101:  
What Is Not “Undue Hardship” 

 Not merely “de minimis” burden 
 Not based on assumptions or hypothetical facts 

generally 
  possibility of an “unfillable number” of 

additional accommodation requests generally 
insufficient.  

 Not generally based on “grumbling” by co-workers 
or customers 
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Disability 101:  
The Interactive Process 

 Mandatory process  
 Includes 
 Analyze job functions (what is “essential” or not) 
 Identify job-related limitations due to disability 
 Collaborate on and assess potential 

accommodations  
 Choose an accommodation 

 Employer and employee must cooperate 
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Disability 101:  
Interactive Process: Information Gaps & Traps  

Disability Inquiries 
 Only if “job-related and consistent with business necessity.” 

42 U.S.C. 12112(d)(4)(A).  
 i.e., exploring disability and/or accommodations with 

employee or employee’s provider 
 Obtain release from employee 
 Careful of Genetic Information Non-Discrimination Act (GINA)  

Confidentiality  
 Practically: Can’t discuss info about others’ disabilities, except 

to those on a need-to-know basis (e.g., direct supervisors).   
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Disability 101:  
Interactive Process: Select an Accommodation 

 An “employer is not obligated to provide an 
employee the accommodation he requests or 
prefers, the employer need only provide some 
reasonable accommodation.” Zivkovic v. S. Cal. 
Edison Co. (9th Cir. 2002). 
 BUT – “The preference of the individual with a disability should 

be given primary consideration. However, the employer providing 
the accommodation has the ultimate discretion to choose 
between effective accommodations.” 29 C.F.R. 1630.9 & app.  

 Always the case?  
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RELIGIOUS 
ACCOMMODATION 101 
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Religion 101:  
Reasonable Accommodation Duty 

 Title VII and WLAD  
 Requires an employer, once on notice, to reasonably 

accommodate an employee whose sincerely held 
religious, belief, practice, or observance conflicts 
with a work requirement, unless providing the 
accommodation would create an undue hardship.  

42 U.S.C. 2000e(j); 29 C.F.R. 1605.2(b); Kumar v. Gate Gourmet (Wash. 
2014) (adopting same for WLAD).  
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Religion 101:  
Failure to Accommodate Religion Claim 

 (1) employee has “bona fide religious belief that 
conflicts with an employment requirement”;  

 (2) informed employer of belief and conflict; 
 (3) disciplined, threatened, or, otherwise 

subjected to an adverse action due to failure to 
comply with requirement.   

 
Berry v. Dep’t of Soc. Servs. (9th Cir. 2006); Kumar v. Gate 
Gourmet (Wash. 2014).  
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Religion 101:  
“Informed” Employer  of Belief and Conflict 

 Explicit request? Employer need have “only enough 
information about an employee’s religious needs to permit the 
employer to understand the existence of a conflict between 
the employee’s religious practices and the employer’s job 
requirements.”  

 Wearing crucifix, e.g., generally not enough… 
 

 E.E.O.C. v. Abercrombie & Fitch (U.S. Feb. 2015).  Disparate 
treatment case, but pertinent to accommodation context.  “An 
employer may not make an applicant’s religious practice, 
confirmed or otherwise, a factor in employment decisions.”  
Employer need not have “actual knowledge” of 
applicant’s/employee’s need for an accommodation in order 
for religious discrimination liability to attach, so long as 
religion was a motive in decision. 
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Religion 101:  
What Is Protected “Religion” 

“Religion” includes “all aspects of religious 
observance and practice as well as belief….” 
 Includes 

 Theistic and “non-theistic moral/ethical beliefs about right and wrong which 
are sincerely held with the strength of traditional religion” (e.g., Atheism, 
Wicca)  

 Traditional organized religion or even “illogical” views held by only a few or 
even one person 

 Typically concerns “ultimate ideas” about “life, purpose, and death.”  
 Does Not Include 

 Mere personal preferences or “ancillary” connection to religion  
 E.g. setting up decorations for church bake sale  

 Social, cultural, political, or economic philosophies (e.g., Ku Klux Klan, 
Trickle-down economics) 

 Secular lifestyle choices (e.g. veganism, yoga?) 
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Religion 101:  
What Is Protected “Religion” (cont.) 

 Friedman v. S. Cal. Permanente (Cal. Ct. App. 2002). 
“Veganism” not a “religious creed” entitling prospective 
computer worker at healthcare facility exemption from mumps 
vaccine (grown in chicken embryos).   

 
 Copple v. Cal. Dep't of Corrs (Cal. Mar. 24, 2015). 

Employee-created “Sun Worshipping Atheism” not 
protected “religion” under California law, foreclosing 
religious discrimination/failure to accommodate claim.  

 
 EEOC v. Red Robin Gourmet Burgers (W.D. Wash. 2005).  

Food server who had visible tattoos depicting Kemetecism 
(tied to ancient Egypt) improperly terminated when he refused 
to cover tattoos, claiming covering them was a sin.  
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Religion 101:  
What Is a “Bona Fide” or “Sincere” Religion? 

“You better believe it!”…right? 
 Tip: Rarely, if ever, delve into the “delicate business” of 

whether a religion is “bona fide” or “sincerely held” 
 BUT  

 Acting in manner clearly inconsistent professed belief; or 
 Using “religion” to seek a benefit that is valuable in the 

secular world relevant to “evaluation of sincerity.”  

 BUT STILL an employee’s belief may change over 
time without showing lack of sincerity  
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Religion 101:  
What Is a “Reasonable Accommodation” 

Generally 
 Need not be precise accommodation employee requests, even if 

employer could provide it without undue hardship.  Ansonia Bd. Educ. 
v. Phillbrook (U.S. 1986).  

 Need not eliminate all religion-workplace conflict.  
 If no reasonable accommodation possible, no duty to provide any.  

Potential Examples 
 Work scheduling (e.g., around Sabbath) 
 Leave (pilgrimage) 
 Modifying dress/grooming standards (permit hijab, facial hair) 
 Permit proselytizing?  
 Refuse service?  
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Religion 101:  
What Is “Undue Hardship”? 

 An accommodation results in undue hardship 
when there is “more than a de minimis cost to 
the employer” Balint v. Carson City (9th Cir. 1999).  

 Much less stringent than “undue hardship” in 
disability accommodation cases 
 Practical Effect: Employer may more easily prevail on 

“undue hardship” vs. “not” a reasonable 
accommodation in religious context.  
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Religion 101:  
What Is “Undue Hardship”? (cont.) 

 Undue Hardship – Potential Examples 
 Additional cost due to “lost efficiency”/higher wages  
 Discriminate against co-workers (e.g., anti-gay posts) 
 Deprive co-workers’ contractual/other statutory rights 
 Cause co-workers to shoulder undue burden of hard 

work 
 Impact ability “to promote diversity and encourage 

tolerance and good will” in workforce?  
 Violate federal law (e.g., refusal to use SSN as “Mark of 

the Beast”)? 
 “Impose” religious beliefs on co-workers?   
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Religion 101:  
What Is Not “Undue Hardship”? (cont.) 

 Not “merely conceivable or hypothetical hardships,” 
but “actual imposition” on co-workers or disruption 
to work. Tooley v. Martin-Marietta Corp. (9th Cir. 
1981).  

 Not “merely because the employee’s co-workers find 
conduct irritating or unwelcome”; must tolerate 
“some degree” of co-worker discomfort.  Peterson v. 
Hewlett Packard (9th Cir. 2004).   

 Case-by-case assessment (courts inconsistent)  
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Religion 101:  
Interactive Process: Information Gaps? 

 Employer “should ordinarily assume that an employee’s 
request for religious accommodation is based on a 
sincerely-held religious belief.”  

 But if (1) accommodation request does not provide 
enough information for employer to make determination; 
and (2) employer has a “bona fide” doubt as to the basis 
of accommodation:  
 Employer  “entitled to make a limited inquiry into the 

facts and circumstances of the employee’s claim” that 
belief or practice is sincerely held and requires 
accommodation.  

 Case-by-case whether employer has “reasonable 
basis” for more info.  

EEOC, Compliance Manual, “Religious Discrimination” (2008).  
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SKILLS PRACTICE: 
CONFLICT SCENARIOS 
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SCENARIO – Gone to the Dogs 

During her first week working for Caught-In-the-Middle, Inc. (CIM), a 
large employer with an office setting, Sandra had a severe allergy 
attack.  A co-worker was eating buffalo wings containing paprika, a 
spice to which Sandra has a potentially fatal reaction, including 
trips to the emergency room.   
Afraid of future incidents, Sandra went to CIM HR, explaining she 
would like to bring a service dog to work who alerted to the trace 
presence of paprika.  CIM agreed.  Sandra paid $10,000 for the 
dog, Sniffer, who was trained-up a few months later.  
The day Sniffer first came to work with Sandra, a co-worker, and 
long-time CIM employee, Ashley, had an unexpected severe asthma 
attack due to Sniffer’s dander.  CIM placed Sandra on leave, 
explaining she could either return to work without Sniffer, or remain 
home on leave.  
Did CIM properly sniff out the issues?  
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SCENARIO - Gone to the Dogs 

 Is a “paprika” allergy a “disability”?  
 Is a “pet dander” allergy a “disability”?  
 What if Ashley refuses to permit CIM to discuss 

medical limitations with Sandra’s provider?  
 What if CIM knew of Ashley’s condition before 

Sandra asked to get a service dog?  
 What else could CIM do?  
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CASE – Gone to the Dogs 

 Kysel v. Indianapolis,  12-CV-0492 (S.D. Ind. 2012). Emily Kysel, a code 
enforcement officer with a life-threatening allergy to paprika, received the go-
ahead from the city to obtain and bring a paprika-detecting service dog, Penny, 
to work.  After a co-worker had an asthmatic allergic reaction to Penny, Kysel 
alleged the city withdrew permission for Penny, refused Kysel’s mitigating 
suggestions, and constructively discharged Kysel by giving her the choice to 
either leave Penny at home, or stay on unpaid leave.  Kysel filed with the EEOC 
and then in court.  Outcome: $85,000 settlement.  

 McBride v. Detroit (E.D. Mich. 2008).  McBride, an office worker who suffered 
from a “life-long sensitivity to perfumes, and other scented objects,” entitled to 
trial over failure to accommodate. City rejected her request for a policy barring 
only “strong or offensive scents,” and never relocated McBride or a repeat 
perfume-wearing co-worker.  Result: $100,000 settlement, scent-free policy, 
training.  

 Core v. Champaign Cnty. Bd. of Comm’rs (S.D. Ohio 2012). Worker’s rejection of 
employer’s offer to request co-workers refrain from wearing that scent in favor 
of allowing her to work from home, or enforce a completely “scent-free” 
workplace were not reasonable accommodations.  
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Gone to the Dogs – EEOC’s Take?  

“Christopher Kuczynski, assistant legal counsel for 
the Americans With Disabilities Act division of the 
[EEOC]…said, “what’s important when you have 
two people with disabilities is you don’t treat one 
as inherently more important than the other.” 
“What the employer has to do,” he continued, “is 
work out some sort of balance between the 
accommodations needed.”  
Steven Greenhouse, When Treating One Worker’s Allergy Sets Off Another’s, N.Y. 
Times (May 10, 2010).  
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Gone to the Dogs – Ask JAN?  

 Job Accommodation Network (JAN) (www.askjan.org) is provided by the U.S. 
Department of  Labor Office of Disability Employment Policy, and offers “free, 
expert, and confidential guidance on workplace accommodations and disability 
employment issues.”   

 JAN Ideas for “Dealing with coworkers allergic to the service animal” 
 Allow to work in different areas 
 Private/enclosed space 
 Portable air purifiers/HEPA filters 
 Flexible scheduling 
 Plan for “common areas”  
 Alternatives to “in-person” communication 
 Regular vacuuming.  

 Employer’s choice, right?  - Ask employee to use alternative to animal?  
 Unclear: “[T]he employer probably cannot insist that the person take care of his medical 

needs in a different way if this is the way the employee does it; under the ADA an employer 
cannot require an employees to use other medical treatment/procedures.”  JAN, Service 
Animals in the Workplace, at 6.   
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SCENARIO – Gender Jumble 

Kevin has worked as a sales associate for mega-retailer HumungoHunting, Co. for 
several years.  Kevin has always felt different, and a few weeks ago, was diagnosed with 
“gender dysphoria.”  Eager to express this true identity as a transgender woman, Kevin 
began making changes, including an informal name-change to “Kelsie,” and wearing 
traditional female clothing, makeup, and long hair.   

Kevin, now Kelsie, also began using the common multi-stall women’s restroom at 
Humungo, shared by Humungo female employees and customers.  In the restroom, 
Kelsie repeatedly compliments female co-workers on their hair, or asks about good 
places to buy pretty undergarments.  Several female co-workers complain to Humungo 
HR that they do not want “Kelsie” in the women’s restroom, and that “he” should use 
the unisex restroom upstairs at least until any sex-reassignment surgery (something 
Kelsie is considering).   
Kelsie responds by requesting to maintain access to the common women’s restroom as 
a reasonable accommodation for her gender dysphoria even before any sex-
reassignment surgery. 

What are Humungo’s obligations, if any?     
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SCENARIO – Gender Jumble 

 Is Kelsie entitled a reasonable accommodation 
for a disability?  
 ADA?  
 WLAD?  

 Do any other laws mandate that Humungo 
“accommodate” Kelsie?  

 Co-workers’ opinions? Hardship?  
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AUTHORITIES – Gender Jumble  

 Blatt v. Cabela’s Retail, Inc., 14-CV-4822 (E.D. Pa. 2014) 
(ongoing).  Transgender female challenging ADA’s express 
exclusion of “gender dysphoria” from definition of protected 
“disability” as violating the Equal Protection Clause of U.S. 
Constitution.  
 No such exclusion in WLAD.  
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AUTHORITIES – Gender Jumble (cont.) 

Title VII: Equivalent of an accommodation requirement 
 

 Lusardi v. Dep’t of the Army, (E.E.O.C.  Apr. 1, 2015) (federal sector).  Employer 
discriminated against transgender woman in violation of Title VII, prohibiting “sex” 
discrimination.  Among other things, employer barred transgender employee from 
using common female restroom and disciplined her for doing so when single-
occupant restroom (which the employee agreed to use for an initial period) was out 
of order, unless employee completed sex-reassignment surgery.  “[S]upervisory or 
co-worker confusion or anxiety cannot justify discriminatory terms and conditions of 
employment.” Forcing employee to use single-occupancy restroom suggested 
unlawful “segregation” of employee based on sex.  

 
 OSHA Guide to Restroom Access for Transgender Workers (June 1, 2015), available 

at https://osha.gov/Publications/OSHA3795.pdf: “All employees, including 
transgender employees, should have access to restrooms that correspond to their 
gender identity.”  The employee “should determine the most appropriate and safest 
option for him- or herself.”  And employees “are not asked to provide any medical or 
legal documentation of their gender identity in order to have access to gender-
appropriate facilities.”  
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SCENARIO – Prickly Proselytizing  
Polly is an auditor for Neutral Insurance, a private company. Polly, a Christian, 
believes it is her religious duty to proselytize and sway others from immoral 
acts, including posting scriptures in her cubicle.  She also informs her female 
co-workers of the Bible’s teachings, including sending emails that women 
should wear “modest” apparel, not “gold, or pearls, or costly array.” (1 Timothy 
2:9).  She does not similarly critique male co-workers for expensive-looking 
attire.  Polly recently told a female co-worker that it was not the co-worker’s 
place to question a male colleague’s business plans “for man was not made 
from woman, but woman from man.”  (1 Corinthians 11:6).  Several co-workers 
have complained about Polly’s conduct, but Polly states she must preach the 
gospel or risk the “Hellfire.”  
Polly also recently refused to sign Neutral’s updated employee handbook 
because it contained a “Diversity Statement,” stating employees must “value” 
others’ diverse differences and beliefs.  
What are some pointers for Polly’s proselytizing?   
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CASES – Prickly Proselytizing 
 Peterson v. Hewlett-Packard (9th Cir. 2004). "[A]n employer need not accommodate an employee's 

religious beliefs if doing so would result in discrimination against his co-workers or deprive them 
of contractual or other statutory rights.“ Employer validly terminated employee for insisting upon 
religious need to denounce homosexuality openly and in posters in cubicle.  

 EEOC Manual: “[A]n employer never has to accommodate expression of a religious belief in the 
workplace where such an accommodation could potentially constitute harassment of co-workers, 
because that would pose an undue hardship for the employer.”  

 Chalmers v. Tulon Co. of Richmond (4th Cir. 1996).  Employer need not accommodate employee’s 
perceived need to send religious criticisms of co-workers’ personal lives to co-workers directly. “If 
Tulon had the power to authorize Chalmers to write such letters, and if Tulon had granted 
Chalmers’ request to write the letters, the company would subject itself to possible suits from [the 
co-workers] claiming that Chalmers’ conduct violated their religious freedoms or constituted 
religious harassment.”  Employer need not be “placed between a rock and a hard place.”  

 Ng v. Jacobs Engineering Grp. (Cal. 2006). Employer did not violate religious discrimination law for 
terminating Evangelical Christian employee who, in disobedience to company policy and specific 
admonitions to maintain a religious-neutral stance, persisted in using company email and 
facilities for religious proselytizing where company did not otherwise permit facilities for such use.  

 Wilson v. U.S. W. Commc'ns (8th Cir. 1995).  Employee not entitled to wear graphic picture of 
aborted fetus on button as religious accommodation; employer accommodated employee by 
permitting employee to wear button with picture covered.  
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CASES – Prickly Proselytizing (cont.) 

BUT SEE 
 Peterson v. Hewlett-Packard Co (9th Cir. 2004).  “That is not to say that accommodating an 

employee's religious beliefs creates undue hardship for an employer merely because the 
employee's co-workers find his conduct irritating or unwelcome….Hewlett–Packard must 
tolerate some degree of employee discomfort in the process of taking steps required by Title VII 
to correct the wrongs of discrimination,” but  “it need not accept the burdens that would result 
from allowing actions that demean or degrade, or are designed to demean or degrade, 
members of its workforce.”  

 Banks v. Serv. Am. Corp (D. Kan. 1996). Food-service employees at cafeteria terminated for 
refusing to stop greeting customers with “God Bless You” and “Praise the Lord” presented 
triable issue of fact whether they could have been accommodated without undue hardship; 
employer had no proof that permitting the statements was disruptive; employer received only 
25 complaints while serving approximately up to 195,000 customers (.01923% rate).  

 Buannano v. AT&T Broadband, LLC (D. Colo. 2004).  Employer improperly immediately 
terminated employee who refused to sign “Diversity Policy.” Employee, who would have 
otherwise agreed to adhere to anti-harassment policies, was concerned that particular 
language in the Diversity Policy appeared to require him to “value” behavior and beliefs he 
considered “sinful by Scripture” and asked for clarification or a way to work around the 
challenged language, but was instead terminated summarily. Employer could not show undue 
hardship absent attempts to clarify language or work with employee.  
 

 

 
 

 

 

39 



TIPS – Prickly Proselytizing 

 EEOC Guidance: 
 Must make a case-by-case assessment whether effect on co-workers 

actually an undue hardship. 
 Permit religious expression among employees to the same extent as other 

types of personal expression that is not harassing or disruptive.  
 Permissible to ask and ensure proselytizing employee adheres to anti-

discrimination and anti-harassment policies. 
 Consider rearranging work-stations if employees object to viewing others’ 

otherwise-compliant religious materials, so long as not a form of forced 
segregating of employees.  

 Employees who are the recipients of unwelcome religious conduct should 
inform the individual engaging in the conduct that they wish it to stop.  If the 
conduct does not stop, employees should report it to their supervisor or 
other appropriate company official in accordance with the procedures 
established in the company’s anti-harassment policy.  

 Employers should immediately intervene when aware of objectively abusive 
or insulting conduct, even absent a complaint. 
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CASES -  Faith and Fido? 

 “Muslim bus drivers refuse to let guide dogs on board,” Daily Mail (July 18, 
2010) (describing “strand of Islamic teaching which warns against contact with 
dogs because the animal’s saliva was considered to be impure”).  

 Ahmad v. Conn. Dep't of Transp., 2015 WL 897478 (Conn. Feb. 6, 2015). 
Taxicab driver with "dog phobia" disability who refused to transport passengers 
with service dogs, as required by law, could not perform essential functions of 
his position; therefore not qualified for his job and properly terminated. 
"[E]mployers should not be forced to violate state and federal laws and 
regulations…in order to avoid discriminating against another protected class.“ 

 Analyze as Disability vs. Religion?  
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Closing Thoughts 
 Review job descriptions now – Review ADA regulation guidance on determining “essential 

functions” (e.g., reason job exists, percentage of hours spent on function, specialized job, 
etc.) to ensure it accurately describes fundamental duties.   

 Recognize the accommodation request and/or conflict with work rule – Train supervisors 
on same.  

 Recognize potential correlative rights of or obligations to other employees.  
 Always be the most reasonable person in the room, the email, etc.  Every email is 

potentially “Exhibit A.”  Eliminate frustrated, derogatory, or flippant reactions (“That’s not 
a disability!”).   

 Be creative and avoid “knee jerk” conclusions and assumptions; rarely is there an 
insurmountable conflict between accommodation requests.  Look to resources like JAN 
for ideas.  Follow up with a treating physician as needed and properly.  

 Keep trying where possible.  An employer’s duty to accommodate is ongoing. Don’t forget 
reassignment as a potential accommodation duty if the employee is not qualified for the 
current job.  

 Document. Consider utilizing an attorney for privilege.  
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Closing Thoughts - Undue Hardship 

 Don’t just assume -  Gather facts on actual co-worker and/or customer impact—
and not just “grumbling” (be mindful of confidentiality), for example: 
 Productivity problems; work is completed by less-effective temp staff or 

substitutes, or overburdened staff working overtime who are slower and 
more susceptible to error 

 Poorer quality and/or less quality accountability 
 Lost sales or customers  
 Hindered customer service or increased customer dissatisfaction 
 Delayed projects or goals 
 Increased burden on managers dealing with findings replacements, 

reassigning work, or rescheduling needed tasks due to absences.  
 Traverse the slippery slope – Monitor any actual uptick in “breaks” requests; 

but do not appear retaliatory.  
 Be consistent – Granting or permitting a request (e.g., vacation) for secular or 

non-disability-related reason undermines “undue hardship” if requested, but 
denied, for a disability/religious reason; suggests discrimination.  
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