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The Fair Labor Standards Act requires that 
“most” employees be paid at least the federal 
minimum wage for all hours worked + overtime 
pay at 1.5 the regular rate for work over 40 
hours a week. 

Background 
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However, there are exceptions to payment of overtime if your 
employee falls into 1 of 6 categories under federal and state 
law:  

(1) Executive;  
(2) Administrative;  
(3) Professional;  
(4) Computer;  
(5) Outside Sales; or 
(6) Your employee earns more than $100,000 per  year. 
The old salary threshold set in 2004 was $455 per week 
($23,660 per year) which will change in 2016 to $970 per 
week or $50,440 per year.  

Exceptions to the Rules 
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Worker type  
(as defined by 
federal rules) 

New federal requirements that must 
be met to be exempt from overtime 

pay 

Differences between 
state and new federal 

rules 
Employees who 
performs “executive” 
duties. 
  

Must meet all four parts of the test in the 
federal rule to be exempt from overtime 
pay: 
1) Paid at least $970/wk on a salary basis; 
2) Primary duty is managing the enterprise, 
or a customarily recognized department or 
subdivision of it; 
3) Customarily and regularly directs the 
work of two or more other full-time 
employees or their equivalent; and 
4) Has authority or input that is given 
particular weight over hiring and firing, 
promoting, or demoting employees. 
  

Washington’s minimum 
salary for overtime-
exempt workers is 
$250/wk vs. the new 
federal minimum of 
$970/wk. Also, state rules 
have a less stringent 
three-part executive short 
test. 
  

New FLSA Legislation 
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Worker type  
(as defined by  
federal rules) 

New federal requirements that must be 
met to be exempt from overtime pay 

Differences between 
state and new federal 

rules 
Employees classified as 
“learned professional.” 
Examples may include: 
CPAs, physician’s 
assistants, sous chefs, 
executive chefs, floral 
designers, athletic trainers 
recognized under a 
national association, some 
funeral directors 
(depending on education 
and licensing), commercial 
airline pilots, and 
registered nurses. 

Must meet all parts of this four-part test in 
the federal rule: 
1) Paid at least $970/wk on a salary or fee 
basis; 
2) Primary duty must be the performance 
of work requiring advanced knowledge, 
defined as work that is predominantly 
intellectual in character and that requires 
the consistent exercise of discretion and 
judgment; 
3) Advanced knowledge must be in a field 
of science or learning; and  
4) Advanced knowledge must be 
customarily acquired by a prolonged 
course of specialized intellectual 
instruction. 

Washington’s 
minimum salary for 
overtime-exempt 
workers is $250/wk vs. 
the new federal 
minimum of $970/wk. 
Washington does not 
specifically split 
professional into 
learned and creative 
subdivisions, but there 
is no difference in 
application. 

New FLSA Legislation 
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Worker type  
(as defined by  
federal rules) 

New federal requirements that must be 
met to be exempt from overtime pay 

Differences between 
state and new federal 

rules 
Employees classified as 
“creative professional.” 
Examples may include: 
music, writing, acting 
and graphic arts, 
composers, conductors, 
soloists, painters, 
cartoonists, essayists, 
novelists,  short-story 
writers, screenplay 
writers, responsible 
writing positions in 
advertising agencies, 
certain journalists. 

Must meet all parts of this two-part test in 
the federal rule: 
1) Paid at least $970/wk on a salary or fee 
basis; and 
2) Primary duty must be the performance 
of work requiring invention, 
imagination, originality or talent in a 
recognized field of artistic or creative 
endeavor. 

Washington’s minimum 
salary 
for overtime-exempt 
workers is 
$250/wk vs. the new 
federal 
minimum of $970/wk. 

New FLSA Legislation 
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Worker type  
(as defined by 
federal rules) 

New federal requirements that must 
be met to be exempt from overtime 

pay 

Differences between 
state and new federal 

rules 
Employees who 
perform 
“administrative” 
duties. 

Must meet all parts of this three-part 
test in the federal rule: 
1) Paid at least $970/wk on a salary or 
fee basis; 
2) Non-manual office work directly 
related to management or general 
operations of employer or employer’s 
customers; and 
3) Primary duty includes discretion 
and independent judgment on matters 
of significance. 

Washington’s 
minimum salary for 
overtime-exempt 
workers is $250/wk 
vs. the new federal 
minimum of $970/wk. 

New FLSA Legislation 
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Worker type  
(as defined by  
federal rules) 

Federal requirements that must be met 
to be exempt from overtime pay 

Differences between 
state and new federal 

rules 
White-collar positions 
paying $100,000 or 
more per year, White-
collar positions paying 
$100,000 or more per 
year, change to 
$122,148 per year, 
which is the 90th 
percentile of earnings 
for full-time salaried 
workers.  
 
 
 

Under the new federal rules, these highly 
compensated workers are exempt from 
overtime pay if they perform office or 
nonmanual work, their total annual 
compensation of $122,148 or more 
includes at least $970 per week paid on a 
salary or fee basis, and they customarily 
and regularly perform at least one of the 
duties of an exempt executive, 
administrative or professional employee 
identified in the standard federal tests for 
exemption. 

No similar provision in 
state rules. 

New FLSA Legislation 
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Worker type  
(as defined by  
federal rules) 

Federal requirements that must be met 
to be exempt from overtime pay 

Differences between state and new 
federal rules 

Outside sales employees Must meet all parts of this two-part test in 
the federal rule: 
1) Customarily and regularly engaged 
away from his/her employer’s place or 
places of business; and 
2) Primary duty must be making sales or 
obtaining orders or contracts for 
services (or the use of facilities) for 
which a consideration will be paid by 
the client or customer. 

State rules require: 
1) The employee is engaged in 
making outside sales, 
obtaining orders or 
contracts, or demonstrating 
products away from the 
employer’s place of 
business 
2) Payment of a guaranteed 
salary, commission, or fee 
payment (or combination); 
3) The outside sales person 
controls his/her total hours 
worked; and 
4) No more than 20 percent 
inside office work not 
related to outside sales 
duties may be performed 
per workweek. 

New FLSA Legislation 
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Worker type  
(as defined by  
federal rules) 

New federal requirements that must be met to 
be exempt from overtime pay 

Differences between state 
and new federal rules 

Employees classified as 
“computer-related 
occupations” 
 
 
 

Must meet all of these requirements: 
1) Paid at least $970/wk on a salary or fee basis; 
2) Must be employed as a computer systems 
analyst, computer programmer, software engineer, 
software developer or other similarly skilled 
worker in the computer field; and 
3) Primary duty must consist of: 
•Application of systems analysis techniques and 
procedures to determine hardware, software or 
system-functional specifications; 
•Design development, documentation, analysis, 
creation, testing or modification of computer 
systems programs based on and related to user or 
system-design specifications; 
•The design, documentation, testing or 
modification of computer programs related to 
machine operating systems; or  
•A combination of the duties in item 3. 

Washington’s minimum 
salary for overtime-exempt 
workers is $250/wk vs. the 
new federal minimum of 
$970/wk. In order to be 
exempt from overtime, the 
state also requires 
employees to be highly 
skilled with a high degree of 
knowledge and ability to 
apply their knowledge, and 
to use discretion and 
judgment in the performance 
of their duties. 

New FLSA Legislation 
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DOL is considering and seeks comments on 
allowing non-discretionary bonuses, incentive 
payments and commissions to potentially satisfy 
the standard weekly salary. This does not include 
discretionary bonuses, board or lodging, medical, 
life insurance payments, retirement plan 
contributions or other fringe benefits. 

Other Potentials 
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 The Feds are looking at including a non-
discretionary bonus as part of the $970 per 
week amount.  

Bonus 
12 







COBRA Continuation Coverage and 
the FMLA  
 FMLA:  Provides that covered employers must 

allow specified amounts of unpaid leave for 
“qualifying events” where duration of the 
required leave is dictated by the type of 
“qualifying event”. 

 Scope: Applies to employers with 50 or more 
employees in the current or preceding year.   
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How FMLA leave affects Group 
Health Plan benefits 
 FMLA requires that, if the employee is on FMLA 

leave, the employer is required to maintain group 
health plan benefits for the employee for the 
period of the leave on the same terms and 
conditions as if the employee had continued to 
work during the leave.   

 If the employee returns to work at or before the 
expiration of FMLA leave, then the employer musts 
restore the employee’s group health plan benefits  
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COBRA 

 What:  Federal law that provides that:  
 A qualified beneficiary  
 Who loses group health plan coverage  
 Due to a qualifying event  
 May elect to continue group health plan coverage  
 For a limited time (based on nature of qualifying 

event)  
 on a self-pay basis  
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Employers covered by COBRA  

 Applies to employers with 20 or more full time 
employees in the preceding calendar year.   
 “church plans” and federal governmental plans are 

exempt from COBRA  
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Employee Who Fails to Return to 
Work after FMLA Leave 
 Question:  If employee fails to return to work 

after expiration of FMLA leave, must they be 
offered COBRA coverage?   

 COBRA coverage is required when: 
 ee is covered by a Group Health Plan on the day before the first day 

of FMLA leave;  
 Ee does not return to employment at the end of FMLA leave; and 
 The ee would, in the absence of COBRA coverage, lose coverage 

under the Group Health Plan of the employer because FMLA leave 
has expired  
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Effect of state/local leave laws on 
COBRA coverage  
 Question:  If state/local law requires coverage under a 

Group Health Plan goes beyond what is required under the 
FMLA, when must the employer offer COBRA coverage to 
the employee?   

 Answer: 
 Depends on health plan language.  If additional leave 

does not cause the employee to lose coverage under the 
relevant plan, then no COBRA coverage is required (they 
haven’t lost coverage)  

 If additional leave causes the employee to lose coverage 
under the health plan, then it’s likely COBRA is required 
to be offered to the employee.   
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COBRA and FMLA leave followed by non-
FMLA leave 

 Question:  If employer has non-FMLA leave 
period that employee uses after FMLA leave, 
does COBRA coverage have to be offered?  

 Answer:  Again, review the health plan document.  
If the employee has lost coverage, then he/she 
likely needs to be offered COBRA coverage 
beginning on the day after they lose coverage 
under the employer’s plan.   
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Gratuitous Health Plan Coverage not required by 
FMLA and not required by the employer health plan 

 Question:  Can employer continue to offer health 
plan coverage to employee beyond what is 
offered in the Plan’s document? 

 Answer:  Generally, no.  The employer should 
follow the plan document without deviation 
(unless advised otherwise by counsel) 
 Failure to follow plan could result in insurer suing 

the plan to recover unauthorized 
payments/reimbursements  
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Gratuitous Health Plan Coverage -- Continued 

 Clarcor v. Madison:  49 Fed. Appx. 547 (2012)  
 Facts:  

 Ee goes on FMLA leave  
 Er continues to cover employee on self-funded health plan after FMLA leave has expired and employee is 

received short term disability  
 Madison, the ER’s stop-loss insurer, refuses to cover expenses incurred by ee while on short-term 

disability  
 

 Issue:  Shoud the ee have been covered by the health plan after the expiration of FMLA leave? 

 Holding:  No.   

 Reasoning:  The health plan policy provides that only full time employees (those scheduled to work a minimum 
of 40 hrs per week) are eligible for group health plan coverage, other than  
 Qualified retirees  
 Ee’s on FMLA leave  
 Ee’s receiving COBRA coverage  

 
 Particular employee was not full time and not retired, on FMLA leave, or receiving COBRA coverage, 

Madison is not liable under the stop-loss pocliy.   
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